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PETITION FOR REFUND OF EXTENSION OF TIME FEE 

This is a Petition for Refund of the Extension of Time fee in the amount of $950,00 in 
connection with the Petition for Extension of Time which is being filed concurrently herewith. 
This request is based upon delay of the Patent Office and the improper refusal of the Patent 
Office to grant Applicant's request for a new Office Action After Final (filed April 19, 2004) or 
at least to restart the time running for the final Office Action dated February 13, 2004, in the 
Advisory Action of July 13, 2004. 

The undersigned received the Office Action of February 13, 2004 on February 19, and 
promptly forwarded the Office Action to Applicant's German attorney by fax on February 23, 
2004. After consultation with Applicant and attempting to provide comments and instructions 
for responding to the final rejection of February 13, Applicant's German attorney faxed the 
undersigned on April 15, 2004, requesting a new Office Action, and on April 19, 2004, the 
undersigned prepared a Request for New Office Action After Final and filed it in the Patent 
Office by fax on the same day. 

Our checks of private PAIR indicated that the request had been received by the Patent 
Office. When no response to the Request of April 19 had been received by June 25, the 
undersigned telephoned Examiner Kruer to determine the status of the Request. Examiner Kruer 
informed the undersigned that the Request had not been logged as an "After Final" response and 



therefore had not appeared yet on his docket. He apologized for the oversight and said that he 
would look at it promptly. 

Applicants finally received an Advisory Action dated July 13, 2004 on July 16. During 
the several conversations of the undersigned with Examiner Kruer during the weeks of July 19 
and July 26, the undersigned complained about the unfairness of giving Applicant only about 
three weeks (with all extensions used) to respond to a final Office Action after it had been 
completed on July 13. The undersigned requested, in view of the Patent Office delay in 
responding to the request of April 19, that the time for responding to the final Office Action at 
least be restarted so that Applicant would have adequate time for response to the Office Action 
and would not have to file a Petition for Three Month Extension of Time just to file a Notice of 
Appeal. Examiner Kruer stated that he had acted in accordance with Patent Office policy, but 
would speak to his supervisor to see if Applicant could be granted more time. On July 26, 
Examiner Kruer informed the undersigned by telephone that he had spoken to the Special 
Programs Examiner Christine Tierney and that she had agreed with him and his supervisor not to 
grant any additional time for response. He stated that our only recourse was a petition to have 
the final action withdrawn. 

The undersigned then had several telephone conversations with Special Programs 
Examiner Tierney on July 30 and August 3, 2004. The undersigned again pointed out the 
unfairness of giving Applicant inadequate time for response after completion of the Office 
Action in the Advisory Action of July 13. Examiner Tierney stated that she had no authority to 
grant more time and that Applicant's only recourse was to petition to have the finality of the 
Office Action withdrawn. The undersigned replied that Applicant did not contest the propriety 
of the finality of the Office Action, but only the incompleteness of the Office Action and the fact 
that the final Office Action was incomplete and did not give Applicant proper notice of the 
Examiner's position to which Applicant could then respond. It was further pointed out that the 
Request for New Office Action After Final was clearly not a response to the Office Action, but a 
request that the Examiner specifically address the arguments set forth in the Supplemental 
Amendment of January 14, 2004 (see second sentence of request filed April 19, 2004), Despite 
this clear statement, the Examiner chose to treat the Request of April 19 as a response to the final 
Office Action and issued an Advisory Action, instead of a response to the Request for New 
Office Action. 

Special Examiner Tierney repeated that the Applicant's only recourse was a petition so 
that she would have all the facts in which to evaluate Applicant's complaint of insufficient time. 



Accordingly, this Petition is being filed with the facts set forth above in writing, as 
previously conveyed orally to Examiner Kruer and Special Programs Examiner Tiemey. In view 
of the above facts, it is requested at least that the time for responding to the final Office Action of 
February 13 be restarted from the date of granting this petition and that the extension of time fee 
of $950.00 paid by Applicant with the accompanying Petition for Extension of Time be refunded 
to the Deposit Account No. 50-1017 of the firm of the undersigned attorney. 
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